O

0/0 THE COMMISSIONER (APPEALS), CENTRAL TAX,.

i

S L
: ‘?ﬁ%ﬁ - mQJﬁﬁm L .:’/47“1 Floor, Central Excise Building,

. Neat Polytechric, - .

R AIARCHARRUR, . Ambavadi, Ahmedabad-
JFaaT, EAGIAG-380015° - - 380015 -
B 07926305065 - At : 079 - 26305136

% g 9wl : File No: V2(GTA)66/STC-III/2016-17/Appeal/ Y52 Fo HH54
9 arfier oTeST W@ Order-In-Appeal No.: AHM-EXCUS-003-APP-052-17-18

fesfep Date :25.07.2017 ST B B ANIE Date of Issue: zé. 7-17

o SARIAY_ TYaa (3rdier) g1 UiRa

Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad

T ST, D TCUTE Yo, EARTAIE-1I SARGFTerd FRT ST
ol AT A e A gl

Arising out of Order-in-Original: AHM-STX-OO3--ADC-MSC-063-1 5-16 Date: 29.03.2016
Issued by: Additional Commissioner, Central Excise, Din:Gandhinagar, G'nagar-Ii.

) sfierral vd wfqare) &1 A g9 U
Name & Address of the Appellant & Respondent

M/s. Chopra Roadlines
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) in case of rebate of duty of excise on goods exporied to any codntry %QLLLLQQ( outside
India of on excisable material used in the manufacture of the goods which afe@xpértedio any
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal -
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form ﬁ/{;\gagﬁ
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanLe‘d'§ aifa"'\s‘ft_-fﬂ}

\.’?}
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and R:s:f 006}’-’“’§

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and abaVe 50 Leié«\} /

respectively in the form of crossed bank draft in favour of Asstt. Registar of a branc S oy~ = A

% - -2
*® AHmg .y, \B"‘)

am:‘.:/" '

Ve "\1

RN
é\r
-~
4

O




O

& g .

S

nominate public sector bank of the place where the bench of any nominate public sector bank of
“the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prascribed under scheduled-] item of
the court fee Act, 1975 as amended. '
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedurs) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act,;1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) . amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Canvat Credit Rules.

-§Provided further that the provisions of this ‘Section shall not apply to the stay
application and appeals pending - before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before thé/‘[,nibumal on
payment of 10% of the duty demanded where duty or duty and penalty ag o
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ORODER-IN-APPEAL

This appeal has been filed by M/s Choinra Road Lines,Ekta Hotel Building, Mehsana
Highway, Chattral, Kalol (for brevity-‘thé ‘appellant”) along with application for condonation of
delay in filing of appeal, against order-in-original No.AHM—STX-OO3-ADC—MSC-063-15-16
dated 29.03.2016 (hereinafter referred to as “impugned order”) passed By the Additional

_ Commissioner of Central Excise, Ahmedabad-III (hereinafter referred to as ‘the adjudicating

authority™).

2. . Briefly stated, the facts of the case is that a show causz notice dated 01.01.12015 was
issued to the appellant based on the investigation by Central Excise Officers of Ahmedabad-1II,
alleging that the appellant were engaged in providing transport of goods by road service and
charged/.collected service tax amounting to Rs.27,53,745/- during 2007-08 to 2012-13 but
deposited only Rs.15,85,258/-; that and amount of Rs.11,68,487/- was not shown in their ST-3
returns and not paid to Government Account. The said show cause notice also proposes for levy
of interest on the amount not paid under Section 73 B of the Finance Act, 1994 and imposition of
penalty under Section 78, 76, 77(1) and 77 (2) of the Finance Act. Later on, the impugned notice

- was adjudicated vide the impugned order, under which the adjudicating authority has confirmed

~ the demand with interest and imposed penalty under Section 78 and 77(1) of the Finance Act.
3. - Being aggrieved, the appellant has filed the present appeal on the following grounds:

o The impugned order was served on them on 27.05.2016 but the same was misplaced; that
a copy of the same was obtained on 05.12.2016 hence the delay in filing accord. They
prayed for condone the delay in filing.

e The adjudicating authority has not considered service tax collected but not deposited
solely based on LRs and ledgers account from books of account; that he ought to have
Cross checkegl the books of accounts with Tax Audit Report and Income Tax returns and
only after completion of reconciliation with the books and accounts and Tax Audit
Report, the service tax collected but not deposited can be determined.

e Penalty imposed is liable to be set aside.

3. " Personal hearing in the matter was held on 20.06.2017. Shri Madan Chopra, Proprietof of
_ Logisticé; Shri Kalpesh Shah, Chartered Accountant appeared on behalf of the appellant and
reiterated the grounds of appeal. The Chartered Accountant further explained that reconciliation
of records and scrutiny of challans needs time. He requested 3C days time for that. However, no

reconciliation records have been submitted.

4. 1 have considered the facts of the case and submissions made by the appellant in the
. appeal memorandum as well as in the application for condona’cion of delay.
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5. At the outset, I observe that the appellant has filed the instant appeal under Sectlon §5 St o <o

the Finance Act, 1994 on 29.12.2016 against the impugnzd order rece1ved by them
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6. - 1 find that Section 85 of the Finance Act, 1994 prescribes procedures and conditions to

" file an appeal before Commissjoner (Appeals). The relevant portion of the said Section is as

under:

SECTION 85. Appeals to the [Commissioner] of Central Excise (Appeals). — [(1) Any person
aggrieved by any decision or order passed by an adjudicating authority subordinate to the
$[Principal Commissioner of Central Excise or Commissioner of Central Excise] may appeal 10

the Commissioner of Central Excise (Appeals).]

(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed manner.

(3) An appeal shall be presented within three months fiom the date of receipt of the decision or
order of [such adjudicating authority], relating to service tax, interest or penalty under this
. Chapter [, made before the date on which the Finance Bill, 2012, receives the assent of the

President] :

Provided that the [Commissioner] of Central Excise ‘(Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid

period of three months, allow it to be presented within a further period of three months.

[(34) An appeal shall be presented within two months from the date of receipt of the decision or
order of such adjudicating authority, made on and after the Finance Bill, 2012 receives the
assent of the President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, If he is satisfied that the .
“appellant was prevented by sufficient caiise from presenting the appeal within the aforesaid
period of two months, allow it o be presented within a further period of one month.j

7. In view of above, the present appeal is required to be filed within two months from the

date of the decision of the adjudicating authority and the Commissioner (Appeals) is empowered

to condone the delay in filing of appeal for further period of one month. In the instant case, the

appellant has filed the appeal with a delay of seven months. The delay in filing of appeal in the

instant case is beyond the prescribed period of month empowered to the Commissioner -

(Appeals). In the circumstances, I am of the considered view that the appeal is required to be

dismissed as non-maintainable in terms of Section ibid without going to the merits of the case

and submissions made/to be made by the appellant. Accordingly, I do so.

8. In view of above discussion, I reject the appeal as non maintainable under Section 85 of

. the Finance Act, 1994. The appeal disposed of in above terms.

Attested .
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Superintendent (Appeal-I)

Central Excise, Ahmedabad

BY R.P.A.D.

To

. M/s Chopra Road Lines,

Ekta Hotel Building, Mehsana Highway, Chattral, Kalol
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Copy to:- , . :

1. The Chief Commissioner of Central Excise, Ahmedabad. -

9. The Commissioner of Central Excise, Ahmedabad-III

3. The Additional Commissioner, Central Excise (System), Ahmedabad-1I1
4. The Additional Comiissioner, Central Excise, Ahmedabad-III

5. The Assistant Commissioner of Service Tax- Gandhinaga.

/( Guard file.
7. P.A.
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